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J U D G M E N T 

 

   Accused Kabiram Terang  has been charged U/s. 20 (b)(i) of 

the NDPS Act for possessing ganja in contravention of provision of NDPS Act.  

Brief  facts : 

 2.         Prosecution case in brief is that on 21-03-06 Sri Debojit Das of 

Biswanath Chariali P.S. lodged an FIR with Biswanath Chariali PS alleging that on   

30-01-06 at about 7 p.m.   Captain A.J. Deshpandey of 43 Assam Rifle, C/o 99 APO, 

Balipara, Sonitpur along with his team recovered 13 gunny bags  containing 

suspected ganja from the house of one Kabiram Terang of Samukjuli under 

Biswanath Chariali PS.  He was caught and handed over to Biswanath Chariali PS on 

31-1-06. Accordingly, Biswanath Chariali P.S.  GDE No.882 dtd. 31-01-06 was made 

and he took up investigation. During investigation he arrested the accused and also 

seized the ganja bags vide seizure list. Sample of seized ganja was sent to FSL, 

Guwahati for expert opinion. As per the FSL report the said ganja gives positive tests 

for cannabis (ganja).  

3.            On receipt of the ejahar the O/C, Biswanath Chariali P.S. registered a 

case being Biswanath Chariali P.S. case No. 55/06 U/s.20(b) of NDPS Act.               

The O/C, Biswanath Chariali P.S. entrusted investigation of the case to S.I.                    

Sri D. Duwari.  Accordingly he investigated the case and on completion of 

investigation submitted charge sheet against accused Kabiram Terang  to stand trial 

U/s. 20(B) of NDPS Act.      

4.   This case was transferred to this court from Hon’ble Sessions Judge, 

Sonitpur ,Tezpur. On appearance of the accused copies were furnished to the accused 

and then  this court considered the materials on record and upon hearing both the 

sides framed charge U/s.20(b) (i) of NDPS Act  and read over and explained to the 

accused, to which he pleaded not guilty and claimed to be tried.  

5.  Prosecution, in order to bring home the charge against the accused 

examined eleven witnesses in all. On conclusion of prosecution evidence the accused 
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was examined U/s. 313 of Cr.P.C. The circumstances appearing in the evidence 

against the accused were put to him and necessary questions were also put to him. 

The accused totally denied the prosecution allegation. However, the accused declined 

to adduce evidence in his defence.  He has stated that while he was returning home 

from market, he was a bit drunk and army personnel caught him and produced 

before police.  

                  Point for determination  : 

6.              That you, on 30-1-06 at about 7 p.m. at Samukjuli village under 

Biswanath Chariali P.S.,  were found in illegal possession of 178.7 kg ganja (cannabis) 

kept in 13 gunny bags  and thereby committed offence punishable under sec 20(b) of 

NDPS Act.        

7 .  I have heard argument advanced by learned counsel for both the 

sides. I have also gone through the evidence on record.                

Discussion, Decision and Reasons thereof  :  

8.   PW1  Sri Manik Gogoi. His evidence is that   the occurrence took place 

about one year back. He got a pan shop in front of Biswanath Chariali P.S. On the 

date of occurrence at about 11 a.m. when he went to the police station to supply 

betel nut/pan to the police person working in the police station he found the accused 

in the lock up. One police personnel asked him to sign on a paper and accordingly he 

put his signature. Ext.1 is the said paper and Ext.1(1) is his signature.  He further 

stated that nothing was shown  to him by police.  

9.  P.W.2  Sri Nantu Dhar. His evidence is that he got a jewellery shop  at 

ASEB Tiniali, Biswanath Chariali. The occurrence took place about one year back.  On 

the date of occurrence police personnel came to his shop and produced a packet of 

plant material for weighment.  He weighed 3 packets containing plant materials and 

police seized the weight and balance. Ext.3 is seizure list and Ext.3(1) is his signature. 

 

10.  P.W.3  Capt. A.J. Deshpande. His evidence is that the occurrence took 

place on the intervening night of 31-1-06 at Samukjuli under Biswanath Chariali. On 
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getting secret information about activities of ganja trade, they went along with police 

and cordoned 3/4 houses in the said village. They requested the names of the houses 

but nobody came out. Then they entered into the house and found the accused 

persons along with six other persons taking care of some bags of plant materials 

inside the house.  Then they took seven accused persons alongwith   those bags  of 

plant materials to Biswanath Chariali police station. Later on he came to know that 

except  the present accused, other accused persons were allowed to go by police. He 

further stated that the seized bags were also weighed by weighing scale. Sample of 

seized articles was also drawn by police for chemical examination. About 178 kgs in 

13 bags were recovered from the possession of the accused persons.  He further 

stated that besides army personnel police officer Haren Mahanta and few others were 

also present at the time of recovery and seizure.  

11.  P.W.4   Sri Haren Mahanta. His evidence is   in the month of March, 

2006 he accompanied army patrol party to Samukjuli village. On the side of the road 

3/4 people including Kabairam Terang were standing nearby some gunny bags. Army 

loaded the gunny bags in their army vehicle and also brought the persons including 

Kabiram Terang to Balipukhuri army camp and those persons were kept in army 

custody along with the gunny bags.    

12.  P.W.5  Md. Billal Seikh. His evidence is that about one and half years 

ago police brought 13 numbers of gunny bags and stated that those gunny bags 

contained bhang (ganja). Police took wieghmen of those 13 numbers of gunny bags 

in his presence.  Police also seized the weighing scale and weights from his shop.  

Ext.1 is the seizure list and Ext.1(2) is his signature.  

13.  P.W.6 Sri  Ramananda Das. His evidence is that about 1/ 1 ½  years 

back in the morning he was standing nearby Biswanath Chariali PS. Two vehicles 

were brought to the police station and there were 10/12 numbers of gunny bags 

containing ganja.  Police obtained his signature on a paper. Ext.1 is the seizure list 

and Ext.1(1) is his signature.     

15.           P.W.7   Sri Ajit Dey.  His evidence is that he was the employee of Ma 

Laxmi Jewellery of Biswanath Chariali. On the relevant day police came to their shop 



- 5 - 
 

about 2/3  years ago and took weighmen of some articles in their shop.  They took 

weighmen of 10 gms from the articles.  Ext.2(2) is his signature in the seizure list.  

16.  PW 8 Bulu Dey. His evidence is that he was an employee of Ma Lakhi 

Jewellers and police came to their jewellery and obtained his signature in the seizure 

list. Ext.2(3) is his signature.  

17.  PW 7 Padmeswar Bora. His evidence is that about four years ago he 

was attached to Biswanath Chariali PS. The accused was produced by some army 

personnel in the BNC PS and he was directed to search his body in the lock up of the 

police station. He searched the body of the accused.  

18.  PW 10 is Debojit Das. His evidence is that on 30-1-06  he was at 

Biswqanath Chariali PS as TSI. On that day at about 7 p.m. Capt. Deshpandey, 43 

Assam Rifles came to Biswanath Chariali PS with a team along with 13 gunny bags 

and the accused. Said Assam Rifles personnel went to Bhimajuli and Sukanjuli village 

for operation and found 13 numbers of gunny bags containing ganja in the house of 

Kabiram Terang and apprehended him. Then Puna Gogoi, O/C of Biswanath Chariali 

PS made a GDE on the basis of information given by Capt. Deshpandey and entrusted 

him with the preliminary investigation.  He  weighed the ganja and seized the same in 

presence of witnesses.  He also recorded the statement of witnesses. He also seized 

the weigh scale. He also  collected the sample of ganja in two packets containing 5 

gms and sent one packet of sample to FSL, Guwahati through the SDPO. After 

receiving report from FSL he filed a written ejahar  with police station against the 

accused.  Ext.3 is the certified extract copy of GDE. Ext.4 is the endorsement  of O/C 

Biswanath Chariali for preliminary investigation.  Ext.5 is the seizure list and Ext.5(1) 

is his signature.  He seized the weighing  scale from Nantu Dhar  vide  Ext.2 and 

Ext.2(4) is his signature. Ext.1 is seizure list and Ext.1(4) is his signature.  Ext.6 is the 

ejahar and Ext.6(1) is his signature. Ext.7 is the petition addressed to the SDPO, 

Biswanath Chariali for sending sample and Ext.7(1), Ext.7(2) and Ext.7(3) are his 

signature.  He also prepared a sketch map. Ext.8 is the sketch map and Ext.8(1) is his 

signature. M. Ext.1 is the packet of  sample sent to FSL. He arrested the accused and 
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forwarded to the SDJM, Biswanath Chariali. Ext.9 is the forwarding of accused and 

Ext.9(1) is his signature. 

Cross Examination of witnesses 

19.  PW 1 in cross examination stated that the police station is about                 

10 yards from his shop. He also stated that he found many persons in the police 

station at that time when his signature was obtained. He found the accused persons 

on that day. He also stated that he cannot say for what reason the accused persons 

were detained. He also stated that he put his signature in a blank sheet and he 

cannot say what was written by police in Ext.1.       

20.   In cross examination PW2 stated that three packets containing plant 

materials were brought in white colour plastic carry bags. He also stated that the 

packets were not opened before him and he weighed on the scale in condition which 

it was produced. He also stated that police did not record his statement. He also 

stated that he did not know where from the three packets were taken.  

21.   PW 3 in cross stated that they reached the place of occurrence at 

about 11 p.m. Before conducting the search and seizure the raiding team did not call 

any elderly person from the village. However, he stated that neighbouring people 

were called and they were present at the time of seizure. Further he stated that the 

accused had three rooms in his house.  He also stated that police did not ascertain as 

to who was the owner of the house. Further he stated that SI Das of Biswanath 

Chariali police station prepared the seizure list. The bags were sealed and signatures 

of the accused persons were taken on them. He lodged an ejahar in connection with 

this case. He mentioned the names of seven accused persons but excepting Kabiram 

Terang others were released by police.  He did not know why they were released by 

police. He also stated that at about 3 a.m. they returned to police station at 

Biswanath Chariali. He denied defence suggestion that police team did not visit the 

house of the accused and did not recover bags of ganja from his house.  

22.  PW 4 in his cross stated that police team went to Samukjuli village 

from army camp in the night at 11:30 p.m. He also stated that place of occurrence 
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was a road side place near a paddy field. He denied defence suggestion that the 

police team did not find accused Kabiram Terang near the gunny bags.  

23.  PW5 in his cross stated that at the time of weighmen  one employee of 

his shop was present. Police told him that the gunny bags were brought from police 

station.  

24.  PW 6 in cross stated that he did not know wherefrom the articles were 

brought.  

25.  PW 7 He also stated that police went to his shop in the morning hours. 

He also stated that police came to his shop and took weighmen of some articles in his 

shop.  

26.  PW8  in cross stated that he put his signature on blank sheet as told 

by police.  

27.  PW 9 stated in his cross that he did not state before police that about 

four years ago accused Kabiram was brought by army and sheristadar told him to 

search his body and accordingly he searched him and found nothing.  

28.  PW 10 in his cross stated that on 31-1-06 at about 5:25 p.m. he 

started his investigation. He also stated that he did not visit the place where ganja 

was recovered. He recorded the statement of witnesses and on 4-3-06 he received 

FSL report and on 21-3-06 he lodged ejahar. He also stated that on 31-1-06 he 

arrested the accused and forwarded him to jail hazot. He also stated that he did not 

obtain any authority from his superior officer to investigate the case. He also stated 

that in Ext.4 it was mentioned that on the basis of verbal requisition he was 

authorized by the SDPO but there was no signature of the SDPO in Ext.4.  Ext.6 was 

written by one Debeswar Duwari but it does not bear his signature. Further he stated 

that on 31-1-06 at about 5:20 army handed over the accused to him. He further 

stated that the seized ganja was kept in a room in the police station. He also stated 

that he has not produced the malkhana register to show entry regarding seizure of 

ganja in this case.  Further he stated that out of 13 bags he took sample from only 

two bags.  He also stated that he did not take the sample in presence of gazette 
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officer. He also stated that he did not produce the materials vide Ext.1 and Ext.2 

before magistrate. However,  Ext.5 seizure list was produced before SDJM which was 

seen by the SDJM under his seal and signature. Ext.3 GDE No.882 is dated 31-12-06. 

He also stated that the bag seized from the accused was not wrapped in a paper and 

no signature of witness or the accused was obtained. He also stated that he prepared 

seized list in the police station.  He also stated that he sent the sample to FSL on      

2-2-06. He denied defence suggestion that the accused was coming from market on 

the relevant date and police entangled him in this case. He also denied defence 

suggestion that police did not seize any ganja from the accused.  

Appreciation of evidence 

29.  From the discussion of the evidence on record it appears that the 

complainant  Sri Debojit Das who was working as TSI at Biswanath Chariali P.S.  has 

been examined as PW 10. According to him on 30-1-06 at about 7 p.m. Captain 

Deshpandey of 43 Assam Rifle with his team arrived at the police station  and 

produced the accused and 13 numbers of gunny bags containing ganja. His further 

evidence is that the Assam Rifle personnel went to Bhimajuli and Sukanjuli village  

and raided house of the accused Kabiram Terang and recovered 13 numbers of 

gunny bags containing ganja. On the basis of said information by Captain 

Deshpandey,  GDE was made and he started investigation.  He seized the ganja and 

took sample in two packets and sent the same to FSL through SDPO, Biswanath 

Chariali. And then he lodged FIR, Ext.6 on 21-3-06. In cross examination he stated 

that on 31-1-06 at about 5:25 p.m. he started investigation. He also stated that on 

21-2-06 he lodged FIR but he stated that on 31-1-06 he arrested the accused and 

sent him to jail hazot. PW 3 Captain A.J. Deshpandey is a key witness in this case. 

According to him from the intervening night of 31-1-06 on getting secret information 

about the activities of ganja trade his team along with local police went to Samukjuli 

village and cordoned 3/4 houses in the said village. He called out the inmates of the 

house but nobody came out and then he entered into the house and found the 

accused along with six other persons taking care of some bags of plant materials 

inside the house.  He apprehended  all the seven accused persons and also recovered 

the bags. The said bags were weighed on weighing  scale. He also stated that he 
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followed requirement of law in search and seizure of the bags containing ganja. He 

further stated that 178 kgs ganja were recovered from the accused persons.  He also 

stated that one Haren Mahanta PW4 was also accompanied him at the time of 

seizure.  From the evidence of PW 4 it reveals that he accompanied the army patrol 

party to village Samukjuli where on the side of the road 3/4 people including accused 

Kabiram Terang were standing nearby some gunny bags.   Army loaded the said bags 

in their vehicle and  took custody of the accused Kabiram and other persons.  In cross 

also stated that p.o. on the road side near a paddy field. PW 1, PW 2 and PW 5, PW 7 

and PW 8 were independent witnesses. According to them police brought 13 numbers 

of gunny bags to their shops and weighed the same and they came to know from 

police and army that ganja had been seized. PW 1  stated that he signed the seizure 

list in the police station and PW2, PW5, PW7 and  PW8  are the persons from 

jewellery shops and they stated that police weighed gunny bags containing plant 

materials in their shops.   

30.  Before coming to any conclusion as to veracity and  trustworthiness of  

the evidence of PWs I may record the submission made by the Ld. defence counsel. 

Ld. defence counsel while arguing the case on behalf of the accused contended that 

in this case prosecution has failed to prove that ganja was recovered from the 

possession of the accused Kabiram Terang. The Ld. Counsel for the defence pointed 

out that  as per evidence of PW 3 in cross, he lodged an FIR before police after the 

alleged seizure but the said FIR has not been produced and exhibited in this case. Ld. 

counsel for the defence also pointed out that according to PW3 seizure was made 

from a house whereas PW 4 stated that while the accused was/were standing by the 

side of the road near some bags in Samukjuli village, alleged bags containing ganja 

were recovered by army. Further it is pointed out that  the raid was conducted during 

night after sunset and before sunrise without obtaining any search warrant from 

concerned authorities and as such the search and seizure was vitiated U/s.42  (1) (a) 

of NDPS Act.  Further it is pointed out that none of the independent/seizure witnesses 

stated that the ganja was recovered from the possession of the accused.  

31.  I have thread-bare discussed the evidence on record. I have also 

considered the submission made by the ld. Counsel for defence. 
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32.  In this instant case prosecution relies upon the evidence of PW 3 and 

PW 10 as well as the evidence of seizure witnesses. On scrutiny of the evidence on 

record it transpires that seizure was made during night and though prosecution claims 

to have conducted the raid in presence of local people, not a single independent 

witness has been examined to support the claim regarding presence of independent 

witnesses at the time of seizure.  Further, it reveals from the evidence of vital witness 

PW 4 that the ganja was recovered from road side where the accused persons were 

standing. This piece of evidence of PW 4 has contradicted the evidence of PW 3, 

another key witness of this case in charge of the raid, who spoke that ganja was 

recovered from a house. It may be noted that the defence has not disputed the 

recovery of ganja, but question to be decided is whether ganja was recovered from 

the possession of the accused.  

33.  In the instant case as discussed above, we find that   prosecution case 

suffers from broad infirmities, such as – (1) the raid was conducted during night 

(after sunset and before sunrise)  but there is nothing on record to show that the 

circumstances was such that the raid had to be conducted at any time between 

sunset and sunrise, (2)  contradiction regarding the place of occurrence and (3) 

absence of independent witness at the time of seizure.  We also find discrepancies 

regarding alleged handing over of  the accused and ganja to   PW 10 by the PW 3 

who spoke that the accused and the ganja were handed over to him on 30-1-06 

whereas raid was conducted on the intervening night of 31-1-06.  

34.  It may be mentioned that as per Sec.42 of the NDPS Act, raid is to be 

conducted in a building, conveyance or a place for seizure of psychotropic substance 

between sunrise and sunset. As mentioned above, though the concerned officer can 

conduct raid at any time between sunset and sunrise, no reason has been cited for 

conducting raid during night. Hence, in my opinion, the seizure is vitiated. 

Furthermore, in my considered opinion, the prosecution has failed to prove beyond 

reasonable doubt that ganja was seized from the possession of accused Kabiram 

Terang.   
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35.  On consideration of the entire fact materials as well as evidence of the 

PWs I find that prosecution evidence creates a doubt regarding involvement of the 

accused in the commission of alleged offence.  

36.  This being the position, I am constrained to hold that prosecution has 

failed to prove  the charge U/s.20 (b)(i) of NDPS Act against the accused beyond 

reasonable doubt.  

  O R D E R 

 

37.  In the result, I find   accused  Kabiram Terang not guilty U/s.20(b)(i) 

of NDPS Act. Accordingly, accused Kabiram Terang is acquitted from the charge  

U/s.20(b)(i) of NDPS Act and set at liberty forthwith.  

38.  Seized ganja may be destroyed in due course of law.   

39.  Given under my hand and seal of this court on this 28th day of March, 

2016.  

 

( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  
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